On the Introduction of Amendments and Additions to Certain Legislative Acts of the Republic of Kazakhstan Relating to the Issues of Organization and Activities of Islamic Banks and Organization of Islamic Financing

Article 1. The following amendments and additions shall be introduced to the following legislative acts of the Republic of Kazakhstan

1. In the Civil Code of the Republic of Kazakhstan (General Part), adopted by the Supreme Soviet of the Republic of Kazakhstan on December 27, 1994 (Bulletins of the Supreme Soviet of the Republic of Kazakhstan, 1994, No. 23-24 (Appendix); No. 15-16, p. 109; No. 20, p. 121; Bulletin of the Parliament of the Republic of Kazakhstan, 1996, No. 2, p.187; № 14, p.274; № 19, p.370; № 1-2, p. 8; № 5, p.55; № 12, p.183, 184; № 13-14, p.195, 205; 1998 № 2-3, p. 23; № 5-6, p.50; № 11-12, p.178; № 17-18, p.224, 225; № 23, p.429; 1999, № 20, p.727, 731; № 23 p.916; 2000, № 18, p.336; № 22, p.408; 2001, № 1, p.7; № 8, p.52; 2005, № 17-18, p.240; № 24, p.338; 2002, № 2, p.17; № 10, p.102; 2003, № 1-2, p.3; № 11, p.56, 57, 66; № 15, p.139; № 19-20, p.146; 2004, № 6, p.42; № 10, p.56; № 16, p.91; № 23, p.142; 2005, No. 10, p.31; № 14, p.58; No. 23,p.104; 2006,  № 1,  p.4;  № 3,  p. 22;  № 4,  p.24;  № 8,  p.45; № 10, p.52; № 11, p.55;  № 13,  p.85;  2007,  № 2,  p.18;  № 3,  p.20, 21;  № 4,  p.28; № 16, p.131; № 18, p.143; № 20, p.153; 2008, № 12, p.52; № 13-14, p.58; 

The Law of the Republic of Kazakhstan as of December 4, 2008 «On changes and amendments to certain legislative acts of the Republic of Kazakhstan concerning budgeting perfection issues», published in “Egemen Kazakhstan” and “Kazakhstanskaya Pravda” newspapers on December 6,  2008;  Law of the Republic of Kazakhstan as of December 10, 2008 «On changes and amendments to certain legislative acts of the Republic of Kazakhstan concerning taxation issues», in “Egemen Kazakhstan” and “Kazakhstanskaya Pravda” on December 23 2008 and December 20,  2008 respecively;  Law of the Republic of Kazakhstan as of December 11, 2008 «On changes and amendments to Civil Code of the Republic of Kazakhstan  (General Part)», published in “Egemen Kazakhstan” and “Kazakhstanskaya Pravda” on December 19, 2008 and December 13, 2008 respectively):

Part 1 of paragraph 1 of article 59 shall be amended by adding the following words after the word «securitization»: «and Islamic special purpose companies incorporated in accordance with the laws of the Republic of Kazakhstan regulating the equity market,».

2. In the Civil Code of the Republic of Kazakhstan (Special Part) as of July 1,  1999   (Bulletin of the Parliament of the Republic of Kazakhstan,

1999,  № 16-17,  p.642;  № 23,  p.929; 2000, № 3-4, p.66; № 10, p.244;

№ 22,  p.408;  2001,  № 23,  p.309;  № 24,  p.338;  2002,  № 10,  p.102;

2003 , № 1-2, p. 7; № 4, p.25; № 11, p. 56; № 14, p.103; № 15, p.138, 139; 2004, № 3-4, p.16; № 5, p.25;  № 6, p.42; № 16, p.91; № 23, p.142;  2005,  № 21-22,  p.87;  № 23,  p.104;  2006,  № 4,  p.24, 25;  № 8, p.45; № 11, p.55; № 13, p.85; 2007, № 3, p.21; № 4, p.28; № 5-6, p.37; № 8,  p.52; № 9, p.67; № 12, p.88):

1) Article 406 shall be supplemented with paragraph 2-1 which shall read as follows:

“2-1. Features of sales and purchase of goods by Islamic Bank at realization of banking activity shall be established by the Legislative acts of the Republic of Kazakhstan regulating the banking activity.”;

2) Article 727 shall be supplemented with paragraph 1-1 to read as follows:

“1-1. According to the Bank Loan Agreement under which Islamic Bank acts as a money-lender, a loan shall be made, subject to the terms of urgency and collectability and without any commission for the use of money.”;

3) Article 756 shall be supplemented with the part three to read as follows:

“Features of bank deposits can be established by the legislative acts of the Republic of Kazakhstan, regulating banking activity.”;

4) Article 883 shall be supplemented with paragraph 3 to read as follows:


“3. Features of trust management of property at realization of banking activity shall be established by the legislative acts of the Republic of Kazakhstan regulating the banking activity».
3. In the Code of the Republic of Kazakhstan as of December 10,  2008 «On Taxes and Other Compulsory Budgetary Taxes» (Tax Code), published in “Egemen Kazakhstan” newspaper on December 20, 2008 and “Kazakhstanskaya Pravda” newspaper on December 19, 2008:
1) in paragraph 1 of article 12:



Sub-paragraph 3) shall be amended by adding the following words   «, Islamic securities»;



Paragraph 1 of sub-paragraph 14) shall be amended by adding the following words after the word «capital»: «income payable on Islamic participation certificates;»;

Add sub-paragraph 20-1) to read as follows:

«20-1) Islamic securities – Islamic lease certificates and Islamic participation certificates;»;

In sub-paragraph 31) the words «a person in the name of which» shall be changed by the words «individual entrepreneur, private notary, lawyer, legal entity, including non-resident legal entities in the name of which»;
Sub-paragraph 39) shall be amended by adding the ninth paragraph to read as follows:

«on Islamic lease certificates;»;

2) paragraph 3 of Article 59 in the Kazakh language with no changes in the Russian version thereof;
3) paragraph 1 of article 60 shall be amended by adding sub-paragraph  8) to read as follows:


«8) policy of revenue accounting on Islamic securities.»; 

4) paragraph 2 of article 84 shall be amended by adding sub-paragraph 7) to read as follows :


«7) income arising in connection with recognizing an obligation in the accounting in accordance with the International Accounting Standards and laws of the Republic of Kazakhstan relating accounting and financial reporting in the form of a positive difference between the actually payable liability and the value of such liability recognized in the accounting.»;
5) in paragraph 1 of article 85:

sub-paragraph 18) shall be amended by adding the words «, under an Islamic lease certificate»;

add sub-paragraph 22-1) to read as follows:

«22-1) income upon investment deposits in an Islamic bank;»;

6)  article 92 shall be amended by adding the following words after the words  «taxable period»: «, and  subsequent expenses within the taxable period, accounted in accordance with paragraph 3 of article 122 of the present Code,»;

7) paragraph 1 of article 99 shall be amended by adding sub-paragraphs 13), 14) to read as follows:

        
«13) incomes obtained by an Islamic bank within the process of managing funds received in the form of investment deposits, transferred to depositors of these investment depositors and remaining there. Such income shall include remuneration of Islamic banks;

14) income from assignment of receivables obtained by an Islamic special purpose company established in accordance with the laws of the Republic of Kazakhstan regulating the equity market.»;

8) in paragraph 2 of article 102 the words «in the form of payment for labor, to be determined in accordance with article» shall be changed by «of the employer according to the employees’ taxable income specified in paragraph  2 of article»;

9) paragraph 1 of paragraph 1 of article 110 shall be amended by adding the following words after the words “employee’s income,»: «subject to taxation,»;

10) in article 117:

Paragraph 3 shall be amended as follows:

«3. Residual value of fixed assets of group I shall be the transaction table of subgroups as of the beginning of the taxable period, taking into account the corrections made within the taxable period in accordance with article 122 of this Code.»;

In paragraph 5 of paragraph 7 the words «plus or» shall be excluded;

in paragraph 8:

in paragraph 7 the words «or minus» shall be excluded;

in paragraph 8 the words «to article» shall be changed by the words «to paragraph 3 of article»;

11) the Kazakh version of sub-paragraph 1) of paragraph 1 of article 133 is amended, the Russian version remaining unchanged;

12) in paragraph 2 of article 134 the word «order» shall be changed by the word «order,»;

13) in sub-paragraph 1) of paragraph 2 of article 141 the words «for a relevant financial year by the law on the state budget» shall be changed by the words «by the law on the state budget for a financial year before the previous financial year»;

14)  in paragraph 1 of article 143:

sub-paragraph 1) shall be amended as follows:

«1) payoffs payable by a resident legal entity of the Republic of Kazakhstan, a non-resident legal entity operating in the Republic of Kazakhstan through a permanent establishment to a resident legal entity of the Republic of Kazakhstan, a non-resident legal entity  operating in the Republic of Kazakhstan through a permanent establishment;»;

Sub-paragraph 3) shall be amended as follows:

«3) remuneration payable by a resident legal entity of the Republic of Kazakhstan, a non-resident legal entity operating in the Republic of Kazakhstan through a permanent establishment to a resident legal entity of the Republic of Kazakhstan, a non-resident legal entity  operating in the Republic of Kazakhstan through a permanent establishment.»;


15) in paragraph 1 of article 154:


the words «shall be made » (singular) shall be made by the words  « shall be made» (plural); 


after the word «established» shall be amended by adding the words «by the present section and»;

16) paragraph 1 of article 156 shall be amended by adding sub-paragraph 40) to read as follows:

      
«40) income on an investment deposit placed in an Islamic bank.»;

17) paragraph 3 of article 161 shall be amended by adding parts two and three to read as follows:

«By the decision of a resident legal entity its structural subdivisions may be considered as fiscal agents.


Structural subdivisions recognized by the decision of a resident legal entity as fiscal agents for the purposes of section 12 of the present Code shall be considered as independent social tax payers.»;

18) in article 166:

Paragraph 2 shall be amended by adding part two to read as follows: 

«In case of changing the place of employment within the taxable period, provisions of the present paragraph shall not apply to the new place of employment.»;


In paragraph 3 the words «fifteen business» shall be changed by the words «sixteen calendar»;


19)  paragraph 1 of article 179 shall be amended after the words «at the place of location» by adding the words «(residence)»;


20)  in article 186 the words «of residence» shall be changed by  the words «of location (residence)»;


21) in part one of paragraph 2 of article 191 the words «six months» shall be changed by the words «one hundred eighty three calendar days»;


22) paragraph 1 of article 192 shall be amended by adding sub-paragraph 28-1) to read as follows:

«28-1) income on an investment deposit in an Islamic bank;»;


23) paragraph 8 of article 201 shall be amended by adding sub-paragraph 12) to read as follows:

«12) income on an investment deposit in an Islamic bank.»;

24) in paragraph 3 of article 220 the words «after submission by a non-resident and (or) a fiscal agent of a proper tax form where the amounts  of accrued revenues of a non-resident and taxes payable are stated» shall be changed by the words «after the latest of the following dates:

submission of the application;

submission by a non-resident and (or) a fiscal agent of a proper tax form where the amounts  of accrued revenues of a non-resident and taxes payable are stated»;

25) in article 250:

          
paragraph 2 shall be amended by adding sub-paragraph 1-1) to read as follows:

    
«1-1) the following transactions of an Islamic bank performed on the basis of the license issued by the authorized state agency for regulation and supervision of the financial market and financial organizations:

    
receipt of interest-free call deposits from physical and juridical persons, opening and management of physical and juridical persons’ bank accounts;

receipt of investment deposits from physical and juridical persons;

loaning: granting of interest-free credits by an Islamic bank on terms of maturity and collectability;»;

add paragraph 4 to read as follows:

          «4. Transfers of property by Islamic banks shall be exempted from VAT in part of incomes receivable by an Islamic bank within financing trade activities as a commercial agent with granting a commercial credit in accordance with  the banking laws of the Republic of Kazakhstan.

For the purposes of the present paragraph, the income receivable by an Islamic bank shall include the extra charge on the goods sold to the purchaser, established by a commercial credit contract of an Islamic bank, concluded in accordance with the banking laws of the Republic of Kazakhstan.


Provisions of the present paragraph shall not apply to the cases where an Islamic bank sells the goods to a third person in case of the purchaser’s repudiation of the commercial credit contract.»;



26) article 262 shall be amended by adding paragraph 5 to read as follows:

«5. Islamic banks using the straight line method shall have the right to apply the separate accounting of VAT amounts on turnovers relating to  acquiring and transferring property within financing trade activities as a commercial agent with granting a commercial credit in accordance with  the banking laws of the Republic of Kazakhstan.»;

27) in article 355:

In sub-paragraph 4) of paragraph 1  the word «non-residents» shall be changed by the words «non-resident legal entities»;

paragraph 2 shall be amended by adding part two to read as follows:

«Structural subdivisions recognized by the decision of a resident legal entity as independent social tax payers shall be recognized, for the purposes of Section 19 of the present Code, as fiscal agents on the individual income tax.»;

28) in article 357:

In paragraph 2 the words «the total amount of incomes accrued to the employee»  shall be changed by the words «taxation object, determined in accordance with paragraph 1 of article 357 of the present Code»; 

In sub-paragraphs 4) and 5)  of paragraph 3 the word «compensations» shall be changed by the words «compensation payments»;

29) in article 359:

In paragraph 1 the words «with paragraph 1 of article» shall be changed by the words «with article»;

paragraph 3 shall be amended by adding part two to read as follows:

«In case the amount of social liabilities to the State Social Insurance Fund exceeds the amount payable as social tax, the social tax amount shall be considered as zero.»;

30) in sub-paragraph 6) of paragraph 3 of article 365, sub-paragraph 2) of paragraph  2 of article 403, sub-paragraph 4) of paragraph 545, paragraph 5 of sub-paragraph 1), paragraph 3 of sub-paragraph 6) and paragraph 2 of sub-paragraph 7) of article 546 the words  «titles «Halykh khaharmany» shall be changed by the words «of the titles «Halykh khaharmany», «Khazakhstannyn Enbek Ery»;

31) the Kazakh version of paragraph two of cell 3 of entry 5 of the table of paragraph 1 of article 367 was amended, the Russian version remaining unchanged;

32) the Kazakh version of part three of paragraph 1,paragraph one and sub-paragraph 2) of paragraph 2 of article 368  was amended, the Russian version remaining unchanged;

33) the Kazakh version of paragraph 1 of article 369 was amended, the Russian version remaining unchanged;
34) in article 373:

Paragraph of paragraph 3 shall be amended as follows:

«3. Unless otherwise stipulated by the present article, shall not pay the land tax:»;

paragraph 4 shall be amended as follows:

«4. The taxpayers specified in sub-paragraphs 3) - 7) of paragraph 3 of the present article shall pay taxes for the land areas leased or used by them.»;

35) the Kazakh version of part three of paragraph 4 of article 406 aws amended, the Russian version remaining unchanged;

36) the Kazakh version of sub-paragraph 3) of paragraph 2 of article 416 was amended, the Russian version remaining unchanged;

37) the Kazakh version of sub-paragraph 2) of article 419, the Russian version remaining unchanged;

38) in article 422:

The Kazakh version of the caption was amended, the Russian version of caption remaining unchanged;

Paragraph one of paragraph 1 shall be amended after the word «unit» by adding the words «of the object»;
the Kazakh version of paragraph 2 was amended, the Russian version remaining unchanged;

39) in paragraph 2 of article 426 the words «of the social tax» shall be changed by the words «on the social tax»;

40) the Kazakh version of paragraph one of paragraph 1 and paragraph 2 of article 446 was amended, the Russian version remaining unchanged;

41) the Kazakh version of  part one of article 447 was amended, the Russian version remaining unchanged;

42) in column 1 of article  456 the figures «3.1.14.» shall be changed by the figures «3.14.»;
43) in article 471:

cell 2 of entry 1.45 shall be amended as follows:

«Provision of special social services to children suffering from musculoskeletal system disorders in medical and social establishments (organizations)»;

Shall be amended by adding entries 1.45-1, 1.45-2, 1.45-3, 1.45-4, 1.45-5 to read as follows:

	1.45-1
	Provision of special social services to disabled persons, including disabled children suffering from psychoneurological pathologies in  psychoneurological social establishments (organizations)
	5

	1.45-2
	Provision of special social services to aged people and disabled persons in medical and social establishments   (organizations) of a common type
	5

	1.45-3
	Provision of special social services to aged people and disabled persons, including disabled children in territorial  day centers
	5

	1.45-4
	Provision of special social services to aged people and disabled persons, including disabled children in rehabilitation centers
	5

	1.45-5
	Provision of special social day home care services to aged people and disabled persons, including disabled children
	5


44) in article 495:

	the table of paragraph 3 shall be amended as follows:

№
п/п
	Types of pollutants
	Payment rates  

per ton, (MCI)

	1
	2
	3

	1.
	Hydrocarbons
	2,23

	2.
	Carbon oxides
	0,73

	3.
	Methane
	0,04

	4.
	Sulfur dioxide 
	10

	5.
	Nitrogen dioxide
	10

	6.
	Soot
	12

	7.
	Hydrogen sulfide
	62

	8.
	Mercaptan
	9966


In paragraph 6:

the Kazakh version of column 3 of the table was amended, the Russian version remaining unchanged;

the table shall be amended by adding entry 1.3.7 to read as follows:

	1.3.7
	Technical and elementary sulfur


	3,77
	


45) in paragraph 5 of article 511:

In part one the words «, unless otherwise established by the present paragraph» shall be excluded;

Part two shall be excluded;

46) paragraph 2 of article 603 shall be amended by adding after the words «VAT payer’s personal account» the words «, except the non-returnable VAT excess amount,»;

47) sub-paragraph 2) of part one of paragraph 10 of article 635 shall be amended by adding after the words «sent requests» the words «or upon confirmation by the authorized agency of correctness of VAT amounts payable by a large taxpayer which is subject to monitoring, not confirmed in response to previous requests».

4. 

In the Law of the Republic of Kazakhstan On Banks and Banking Activities in the Republic of Kazakhstan dated August 31, 1995 (Bulletins Nos. 15-16 of the Supreme Council of the Republic of Kazakhstan, 1995, page 106; Bulletin of the Parliament of the Republic of Kazakhstan , 1996, No. 2, page 184; No. 15, page 281; No. 19, page 370; 1997, No. 5, page 58; Nos. 13-14, page 205; No. 22, page 333; 1998, Nos. 11-12, page 176; Nos. 17-18, page 224; 1999, No. 20, page 727; 2000, Nos. 3-4, page 66; No. 22, page 408; 2001, No. 8, page 52; No. 9, page 86; 2002, No. 17, page 155, 2003, № 5, page 31; № 10, page 51; № 11, page 56, 67; № 15, pages 138, 139; 2004, № 11-12, page 66; № 15, page 86; № 16, page 91; № 23, page 140; 2005, № 7-8, page 24; № 14, page 55, 58; № 23, page 104; 2006, № 3, page 22; № 4, page 24; № 8, page 45; № 11, page 55; № 16, page 99; 2007, № 2, page 18; № 4, page 28, 33); 2008, № 17-18, page 72; № 20, page 88; the Law of the Republic of Kazakhstan as of December 10, 2008 « On the Introduction of Amendments and Additions to Certain Legislative Acts of the Republic of Kazakhstan Relating to Taxation» published “Egemen Kazakhstan” and “Kazakhstanskaya Pravda” on December 23, 2008 and December 20, 2008 respectively):

1) sub-paragraph 8) of article 2 shall be amended by adding after the words «in nominal terms» the words «(except the investment deposit in an Islamic bank)»;

2) article 3 shall be amended by adding paragraph 5-1 to read as follows:


«5-1. Islamic bank is a second-tier bank carrying out banking according to article 4-1 of the present Law, on the basis of the license issued by the authorized body.

The Islamic bank is not a participant of the deposits obligatory insurance system, and deposits in Islamic banks are not guaranteed by the deposits obligatory insurance system.

A specifi0c character of incorporation and activities of Islamic banks shall be established by section 4-1 of this Law»;

3) part one of paragraph 2 of Article 8 shall be amended by adding sub-paragraph 8) to read as follows:

«8) other legal entities in the course of banking activities carried out by an Islamic bank, provided for by the chapter 4-1 of this Law.»;

4) in article 11-1: 

the third part of paragraph 1 shall be amended by adding the words "as well as the legal entities, shares and participating interest in the authorized capital of which have been purchased by an Islamic bank in the course of financing production and trade activities by participation in the authorized capital of legal entities and (or) under conditions of partnership»;

Part 1 of paragraph 9 shall be amended adding the 2nd sentence to read as follows:

”The authorized body’s permission for considerable participation in the authorized capital of the organizations is not required for an Islamic bank in case it acquires shares or a participation share in the course of financing production and trading activity by participation in the authorized capital of legal entities and (or) on terms of partnership.”;

5) Paragraph 3 of article 14 shall be amended by adding paragraph 5 to read as follows:

"4. the information specified in article 52-4 of this Law (for Islamic banks";

6) Article 15 shall be amended by adding paragraph 3-1 to read as follows:

"3-1. The name of an Islamic Bank shall contain the word combination “Islamic Bank”

7) Word and figures in paragraph 1 of Article 17 “by paragraphs 5 and 6” shall be changed by the word and figure “by paragraph 5”

8) Paragraph 1 of Article 26 shall be amended by adding part two to read as follows:

”Licenses for bank and other operations provided for by article 52-4 of the present Law are issued by the authorized body to Islamic banks only.”;

9) Article 30 shall be amended by adding paragraph 14 to read as follows:

"14. The rules of this Article shall apply to Islamic banks’ activity in a part which is not in conflict with the requirements to activities of Islamic Banks, specified in Article 52-1 of this Law";

10) In Article 31:

Paragraph 2 shall be amended by adding sub-paragraph е-1) to read as follows:

«е-1) the rights and liabilities of an Islamic bank and its client, terms the  Islamic Banks’ operations and risks connected therewith;»;

Paragraph 2-1 shall be added to read as follows:

 
«2-1. The Rules on general terms of an Islamic bank’s operations shall be approved by the Board of Directors of the bank with due consideration of the requirement provided for by paragraph 3 of article 52-2 of the present Law.»;

11) Article 32 shall be amended by adding paragraph 5 to read as follows:

"5. Islamic banks shall explain to customers the specific character of Islamic banking transactions specified in article 52-5 of this Law and the risks relating thereto";

12) In Article 34:

Paragraph 5 shall be amended as follows: 

“5. The requirements established by paragraph 2-4 of the present Article shall cover banking operations relating to issuing bank guarantees and warranties as well as operations of Islamic banks, specified in the sub-paragraphs 3), 4) and 5) of Article 52-5 of this Law”;

Paragraph 6 shall be added to read as follows:

"6. Specific features and restrictions upon borrowing and other operations of an Islamic Bank shall be established by Section 4-1 of this Law.";
13) paragraph 2 of Article 39 shall be amended by adding the words “excluding Islamic banks” after the word “Banks”;

14) Article 42 shall be amended by adding paragraph 1-1 to read as follows:

"1-1. Prudential norms and other binding norms and limitations for the Islamic banks, their normative meanings, calculation methods, reporting forms and dates for submission thereof shall be established by the authorized body, considering the specific character of banking operations carried out  by Islamic banks, provided for by this Law.";

15) Paragraph 1-1 of article 48 shall be amended by adding the words «, except Islamic banks»;

16) Paragraph 2 of article 52 shall be amended by adding the words «, except Islamic banks»; 


17) Section 4-1 shall be added to read as follows:

«Section 4-1. Specific Character of Incorporation and Activity of Islamic Banks

Article 52-1. Requirements to the Islamic Banks’ Activities

Islamic Bank shall have no right to collect interests, guarantee return of investment deposits or any income thereon, finance (credit) any activities connected with production and (or) trade of tobacco products, alcoholic beverages, arms and ammunition, gambling industry, as well as other types of business activity financing (crediting) of which is interdicted by the Islamic Financing Principles.

Council on Islamic Financing Principles shall have the right to additionally establish other binding requirements to activities of Islamic Banks.

Article 52-2. Activity of the Council on Islamic Financing Principles

1. A council on Islamic financing principles shall be formed on a mandatory basis in an Islamic bank in order to define the compliance of the activity and transactions of the Islamic bank with the requirements specified in Article 52-1 of this Law.

2. The Council on Islamic Financing Principles shall be an independent body appointed by the general meeting of shareholders of the Islamic Bank on advising by the Board of Directors.

3. The Rules for the General Terms and Conditions Transactions carried out by an Islamic bank as well as Rules for Internal Credit Policy are subject to approval by the board of directors of Islamic Bank at presence of positive opinion of the Council on Islamic Financing Principles. 

4. Unless otherwise is provided by this Law, the Charter or internal rules of an Islamic Bank, the decisions of the credit committee of the Islamic Bank made in accordance with the Rules of the Internal Credit policy and transactions made in accordance with the Rules of the General Terms and Conditions of Transactions carried out by an Islamic Bank shall not require a separate approval by the Council on Islamic Financing Principles. At this, the Council on Principles of Islamic Financing shall have the right to check at its own discretion any transaction for its conformity to the requirements specified in the Article 52-1 of this Law.

Article 52-3. Consequences of recognizing transactions of an Islamic bank  

not complying with the requirements to Islamic banks’ activities

1. If the Council on Principles of Islamic Financing admits the fact that a transaction being concluded does not comply with the requirements specified at the Article 52-1 of this Law, such transaction may not be concluded and executed.
2. If the Council on Principles of Islamic Financing admits the fact that concluded but not executed, in part or in full, transaction does not comply with the requirements specified at the Article 52-1 of this Law, such transaction may be earlier terminated on demand of the Islamic Bank in order provided by the legislation of the Republic of Kazakhstan.

3. If the Council on Principles of Islamic Financing admits the fact that the transaction that does not comply with the requirements specified at the Article 52-1 of this Law, was executed in part or in full, income of the Islamic Bank from such transaction should be directed to charity.

Article 52-4. Additional requirements to the charter of an Islamic Bank

The charter of an Islamic Bank in addition to the information provided by the article 14 hereof shall include the following:

1) Purposes of activity of the Islamic bank;

2) Tasks, functions and authority of the permanent body of the Islamic Bank – Council on Islamic Financing Principles, as well as the procedure of its formation and requirements to the members of the Council on Islamic Financing Principles.

Article 52-5. Banking and other transactions of the Islamic Bank 
1. The banking transactions of the Islamic Bank shall include the following:

1) Accepting interest-free demand deposits from individuals and entities, opening and maintaining their bank accounts;

2) Accepting investment deposits from individuals and entities;

3) Bank borrowing: providing interest-free cash loans repayable within specified periods; 

4) supporting entrepreneurial activities by:

Financing trading activities as a commercial agent by providing a commercial loan; 

Financing manufacturing and trading activities through acquiring an interest in corporate equities and/or on partnership conditions;

5) Investment activities on leasing/renting conditions;

6) Agency for the Islamic Bank’s banking transactions.

2. The banking transactions specified in Sub-paragraphs 4) and 5) of Par. 1 hereof shall be carried out by the Islamic Bank for account of its own funds and/or that accepted as investment deposits. In which case, the Islamic bank and/or investment depositors shall jointly own the property acquired for account of their funds, and the Islamic Bank shall act as a co-owner and/or a trustee for such property. As a trustee, the Islamic Bank may ensure that a title for real assets and transactions therewith, vehicles and other movable assets are registered with public authorities in accordance with the statutes of the Republic of Kazakhstan. The Islamic Bank shall maintain a register of co-owners.

3. If specified in its Articles of Association, the Islamic Bank may carry out specific banking and other transactions specified in Article 30 hereof, subject to requirements specified in Article 52-1 hereof, save the following:

1) Factoring transactions: acquiring rights for a payment claim against a goods/work/service purchaser, with a nonpayment risk accepted;

2) Forfeit operations (forfeiting): redeeming a goods/work/service purchaser’s bond by purchasing a bill without recourse to a seller.

The Council for Islamic Financing Policies may recognize the specific banking and other transactions specified in Article 30 hereof as non-complying with the requirements specified in Article 52-1 hereof.

Article 52-6. Deposits with the Islamic Bank 

1. Under an interest-free demand deposit agreement the Islamic Bank shall undertake to accept a client’s funds to a bank demand deposit providing or guaranteeing no interest payment, and refund the deposit or its portion on demand from such client. The interest-free deposit agreement with the Islamic Bank shall include such provisions of bank deposit contract, which do not provide interest fees thereunder. 

2. Under an investment deposit agreement the Islamic Bank shall undertake to accept a client’s funds for a specified period, providing no guarantee that they will be refunded in nominal terms, and pay revenues thereon depending on how effectively the funds accepted are used in the manner specified in the investment deposit agreement. The investment deposit agreement with the Islamic Bank shall include the provisions of a trust agreement for assets, subject to such a procedure for funds use and repay, such rights and obligations of the Islamic Bank and its clients and such procedures for calculating and charging fees to the Islamic Bank acting as a trustee, as specified herein.

When the investment deposit agreement is made, a current account may be opened.

3. The investment deposit agreement shall specify the rate of the fee payable to the Islamic Bank acting as a trustee for managing the funds of client acting as a trustor, periods and procedures for repaying the funds, loss risks associated with funds use and other conditions. 

4. The fee to the Islamic Bank shall be a portion of the incomes received from using the funds accepted to the investment deposit, provided that the fee may be paid only for account of the incomes so received. The Islamic Bank shall be deprived of its fee, if the investment deposit is unprofitable (no incomes received from using the funds accepted to the investment deposit). The investment deposit agreement may not provide guaranteed incomes from the investment deposit or a guaranteed fee to the Islamic Bank. 

5. The Client shall be deprived of its incomes, if its investment deposit is refunded at its request, unless otherwise specified in the investment deposit agreement.

6. The investment agreement may allow the client to elect funds using methods, prepare a list of assets or facilities the funds are to be invested in or cause the Bank to use the funds of such client separately from that of other clients, making no consolidation thereof. 

7. The Islamic Bank shall be obliged to keep record of how the funds on individual investment deposits are used to identify a procedure for, and results of, using the funds, including funds using methods, a list of assets and facilities the funds are to be invested in, level on incomes and losses from such using and fee due to the Islamic Bank. 

8. At the Client’s request the Islamic Bank shall be obliged to provide an investment deposit funds use report.

9. Unless otherwise specified in the agreement, the Client that has placed its funds on the investment deposit shall not be liable for the Islamic Bank’s obligations arising from such placement, but bear loss risks associated with the depreciation of the assets the funds have been invested in, within the funds placed on the investment deposit.

10. The Islamic Bank shall be liable for losses due to the depreciation of the assets the fund have been invested in only to en extent, in which such losses arise through its fault.

If the losses due to the depreciation of the assets the fund have been invested in arise through the Islamic Bank’s Fault, the Islamic Bank shall be obliged to notify the Client of such losses.

Article 52-7. Specifics of securities issue by the Islamic Bank
The Islamic Bank may issue shares and other securities, other than preferred shares, debentures or other debt securities providing debt security, fee or interest payment.

Article 52-8. Financing trading activities as a commercial agent by providing a commercial loan
1. Islamic Banks may finance trading activities as a commercial agent by providing a commercial loan to a goods purchaser or seller under a commercial loan contract (hereinafter the “Commercial Loan Contract”).

 
2. The Commercial Loan Contract shall be made based on a goods purchaser’s proposal to make the Commercial Loan Contract (offer) specifying a period for its accepting by the Islamic Bank (acceptance). Within an offer period the Islamic Bank may enter into a sales contract with the goods seller. The acceptance shall be provided by the Islamic Bank after a title to the goods passes to it. If the purchaser obtains the acceptance from the Islamic Bank within the offer period, the Commercial Loan Contract shall be binding upon the purchaser. If the purchaser waives the Commercial Loan Contract, the purchaser shall repay the Islamic Bank an actual loss due to such waiver. In which case, the Islamic Bank shall sell the goods to a third person or return the same to their seller.

  
3. The Commercial Loan Contract shall include the provisions of a credit sales contract (allowing payments to be delayed or made in installments), subject to the provisions specified herein and requirements specified in Article 52-1 hereof. 

4. The Commercial Loan Contract shall include goods name and number, and price, at which the purchaser acquires the goods from the Islamic Bank, specifying a markup on the goods and commercial loan conditions (on a delay basis or by installments).

5. Unless otherwise specified in the Commercial Loan Contract, a selling price, at which the goods are sold by the Islamic Bank to the purchaser, shall include a purchase price, at which the goods are sold by the seller, and markup thereon. The markup may be specified as a fixed amount or percentage of the purchase price.


6. If the goods are purchased based on the purchaser’s offer, the Islamic Bank shall be obliged to ensure that a statement specifying that the goods are purchased for entering into the Commercial Loan Contract is included in the sales contract with the purchaser.


7. No goods shall be purchased from a seller that is simultaneously a purchaser under the Commercial Loan Contract. The sales contract between the Islamic Bank and the Seller may specify that the goods may be prepaid, the goods purchased may be returned within specified periods and the purchase price may be repaid.

8. The Commercial Loan Contract may ensure that the purchaser’s payment liabilities are secured by a cash collateral or other pledge.

9. If the subject of the Commercial Loan Contract is to purchase the goods to be manufactured (such as derived products, new movable assets or newly constructed real assets), products obtained as a result of property use, work performance or service providing (as separable property use benefits from agricultural, livestock and similar outputs), the Council for Islamic Financing Policies shall give its opinion on whether the contract meets the requirements specified in Article 52-1 hereof.

10. The Commercial Loan Contract between the Islamic Bank and the Seller that manufactures the goods specified in Par. 9 hereof may specify that the goods purchased may be prepaid partially or totally (advance commercial loan), provided that the goods are delivered within the period specified by the parties (delivery postponement). If the commercial loan is provided to a goods manufacturer the sales contract between the Islamic Bank and a direct goods purchaser may specify that the goods may be prepaid partially or totally, provided that the goods are delivered within the period specified by the parties (delivery postponement).


11. If the Commercial Loan Contract specified in Par. 9 hereof is made, relations between the Islamic Bank and the goods manufacturer shall be subject to contracting, delivery, contraction, gratuitous service providing rules or such rules specific to such relations, as specified in the civil laws of the Republic of Kazakhstan.

Article 52-9. Financing manufacturing and trading activities through acquiring an interest in corporate equities and/or on partnership conditions

1. The Islamic Bank may finance manufacturing and trading activities under a partnership agreement to derive revenues or attain other objectives not prohibited by the laws of the Republic of Kazakhstan. The Partnership Agreement may specify that an entity may be established (Incorporated Partnership Agreement).

2. The Partnership Agreement may be made after obtaining a favorable opinion from the Council for Islamic Financing Policies. A failure to comply with the requirements specified in Article 52-1 hereof shall be a ground for early termination of the Partnership Agreement and/or liquidation of the entity established thereunder or assignment of the Islamic Bank’s interest, including shares and interests in corporate equities, and using the revenues obtained for charitable purposes.

3. An unincorporated partnership agreement (a simple partnership agreement involving the Islamic Bank) shall include the provisions of a joint operation agreement, subject to the provisions specified herein. 

4. The simple partnership agreement involving the Islamic Bank shall include a joint operation objective, contract period or conditions, under which the contract is terminated, procedure for, and frequency of, distributing the revenues from joint operation, parties’ responsibilities for failure to comply with the terms and conditions of the agreement, and data relating to a list, types and value of the property contributed by each party for carrying on joint operation. Unless otherwise specified in the agreement, an interest of each of the parties in common property shall be pro rata to the cost of the property contributed for carrying on joint operation.     The agreement may specify that a portion of the revenues from the joint operation may be used for charitable purposes.

5. Joint operation returns obtained and common costs/loses incurred by parties to the simple partnership agreement involving the Islamic Bank shall be distributed pro rata to their interest in the common property, unless otherwise specified therein. The returns obtained by the simple partnership involving the Islamic Bank shall be distributed based on actual outcomes less expected returns. The returns obtained by a member of the simple partnership shall not be specified as a fixed amount. 

6. If the common property in the simple partnership is insufficient, its members shall be liable for their obligations under the simple partnership agreement pro rata to their interests in the common property. 

7. The incorporated partnership agreement shall include the provisions of the memorandum of association of appropriate entity, unless otherwise specified in such agreement or provisions hereof. 

8. In addition to the data specified in the laws of the Republic of Kazakhstan for such memorandum of association, the incorporated partnership agreement shall include data relating to partnership objectives and periods, and conditions for the entity’s return distribution pro rata to each member’s contribution.

9. Incorporated partnership agreement provisions shall also apply to partnership agreements, under which shares (interests) in an entity are acquired, essentially provided that the partnership’s objective is to finance the manufacturing and trading activities of such entity.

Article 52-10. Investment activities on leasing/renting conditions
1. Islamic banks may carry on investment activities on property leasing/renting conditions. 

2. The Islamic Bank’s investment activities on property leasing/renting conditions shall be subject to financial leasing or property lease regulations with allowance for the provisions specified herein.

3. Under a leasing/renting agreement with the Islamic Bank the property leased shall not be redeemed.    A title to the property leased shall pass to a lessee based on a separate agreement.

4. Unless otherwise specified in the Islamic Bank’s Articles of Association or internal regulations, leasing or property lease transactions shall be made in accordance with the requirements of Par. 3 of Article 52-2 hereof and not require an additional approval by the Council for Islamic Financing Policies.


5. The Agreement may specify that lease payment liabilities should be secured by property.

Article 52-11. Agency for the Islamic Bank’s banking transactions
1. In carrying on the banking transactions the Islamic Bank may act as an agent for its client or appoint a third person as such agent. 

2. Under an agency agreement the agent shall undertake for and on behalf of the client or such agent, but always at the instruction and for account of such client, to perform, relying on its own experience and expertise, specified legislative acts aimed at revenue raise.

3. Depending on its conditions, the agency agreement shall include the provisions of a trust or commission contract, subject to provisions specified herein.

4. Individual and entities, including banks and financial institutions may be parties (the client or the agent) to the agency agreement. 

5. The agency agreement shall specify a procedure for the agent’s fee calculation and payment, and may not provide a guaranteed income to the client. 

6. The agent shall retain its right to remuneration, regardless of how the agency agreement is implemented.

 
7. The Client under the agency agreement shall bear a risk of losses associated with the agent’s activities, except the cases, when the losses arise through the agent’s fault;

18) Supplement Article 74-1 with Par. 3 reading as follows:

«3. The Islamic Bank's bankrupt assets shall not include the property acquired for account of the funds raised under the investment deposit agreement with the Islamic Bank. Such property and investment deposit liabilities shall be assigned by a liquidation board to other Islamic Bank.

A procedure for electing an Islamic bank and assigning the property acquired for account of the funds raised under the investment deposit agreement to such bank shall be in accordance with the regulatory documents of authorized public agency»;

19) Supplement Sub-paragraph 4) of Par. 3 of Article 74-2 after the words “individual depositors” with the words “, including interest-free demand deposits with the Islamic Bank liquidated,”.

5. To the Law of the Republic of Kazakhstan dated April 22, 1998 “On limited and additional liability partnerships” (Parliament of the Republic of Kazakhstan Bulletins, 1998,   No. 5-6,   p. 49; 

1999,  No. 20,  p. 727;  2002 ,  No. 10,  p.102;  2003,  No. 11,   p.56;  No. 24, 

p.178;  2004,  No. 5,  p.30;  2005,  No. 14,  p.58;  2006, No. 3, p.22; No. 4, p.24, 25;  No. 8,  p.45;  2007,  № 4,  p.28;  No. 20,  p.153;  2008, Nos. 13-14, 

p.56):

Supplement Part One of Par. 3 of Article 23 after the words “on securitization,” with the words “of Islamic special purpose companies established in accordance with the Laws of the Republic of Kazakhstan on securities market,”.
6. To the Law of the Republic of Kazakhstan dated July 2, 2003 “On securities market”  (Parliament of the Republic of Kazakhstan Bulletins, 2003, No. 14, p.119; 2004, No. 16, p.91; No. 23, p.142; 2005, No. 7-8, p.24; No. 14, p.58; No. 23, p.104; 2006, No. 3, p.22; No. 4, p.24; No. 8, p.45; No. 10, p.52; No. 11, p.55; 2007, No. 2, p.18; No. 4, p.28; No. 9, p.67; No. 17, p.141; 2008, Nos. 15-16,  p.64; Nos. 17-18, p.72; No. 20, p.88; Law of the Republic of Kazakhstan dated December 4, 2008 “On making changes and amendments to some Statutes of the Republic of Kazakhstan “On budgeting improvement matters”, as published on December 6, 2008 in “Egemen Kazakhstan” and “Kazakhstanskaya Pravda”; Law of the Republic of Kazakhstan dated December 10, 2008 “On making changes and amendments to some Statutes of the Republic of Kazakhstan “On taxation matters”, as published in “Egemen Kazakhstan” on December 23, 2008 and “Kazakhstanskaya Pravda” on December 20, 2008):

1) Supplement Article 1 with Sub-paragraphs 27-1), 34-1), 34-2), 34-3), 34-4), 34-5), 34-6), 60-1) and 65-1) reading as follows:

       
«27-1) Investment project shall mean a package of measures that are aimed at attaining specified investment objectives, implemented within a specified period and of complete nature;»;

        
«34-1) Islamic special purpose company shall mean an entity that is established in accordance herewith as a joint stock or limited liability company and issues Islamic securities;  
34-2) Allocated Assets of the Islamic Bank shall mean assets and rights acquired by the Islamic special purpose company and proceeds thereon;
34-3) Islamic Securities shall mean securities issued in accordance with the Islamic Financing Policies and certifying the title to an undivided share, tangible assets and/or revenues thereon, services provided under, or assets allocated to, specific projects to be financed for account of such securities;

       
34-4) Par value of the Islamic Securities shall mean an Islamic Securities Value specified in monetary terms and paid by an investor, when such securities are acquired within their initial offer on such conditions, as specified in an Offering Circular for such securities;

        
34-5) Islamic Securities Redemption shall mean such a payment made within the periods specified in the Offering Circular for such securities for account of the allocated assets, which is equal to an interest and pro rata to a ratio between the number of the Islamic Securities belonging to a holder and their total number;

        
34-6) Representative of Islamic securities holders shall mean an entity acting on behalf of such holders under an agreement with an issuer;»;

          
«60-1) Originator shall mean an Islamic bank, national holding, national management holding and entities, where 100% voting shares (interests) belong to the national management holding (subject to its consent), that assign the assets of the Islamic special purpose company under the sales contract and/or are members thereof;»;

«65-1) Reserve Fund shall mean funds intended to cover losses due to investing cash assets from Islamic Securities Placement, and raised and used, as specified in the Offering Circular for such securities;»;

2) to Article 9:

Supplement with Par. 1-2 reading as follows:

«1-2. Requirements for the Offering Circular for the Islamic Securities shall be specified in the regulations of the authorized public agency.

The Offering Circular for the Islamic Securities shall be approved by the Council for Islamic Financing Policies.

The Issuer shall not change issue, placement, circulation and redemption conditions specified in the Offering Circular for the Islamic Securities, if such changes prejudice the rights and interests of the holders thereof.»;

Supplement Par. 5 with the words «, an the Offering Circulars for the Islamic Securities»;

3) Supplement Article 23 with Par. 2-1 reading as follows:

«2-1. The Islamic Securities shall be paid only in cash. Until an Islamic security placed is fully paid, the issuer shall not place such security on an acquirer’s account maintained in a Registry of Islamic Securities Holders (Nominee Holders Registry).»;

4) Supplement with Chapter 5-1 reading as follows:

“Chapter 5-1. Particular Features of Islamic Securities’ Issue and Circulation 

Article 32-1. Basic principles of the Islamic financing. 

The basic principles of the Islamic financing are:

1) upon Islamic Securities issue the issuer shall not be entitled to accrue remuneration in the form of interest of Islamic Securities value, and also guarantee the yield on Islamic Securities;

2) funds acquired in the result of Islamic Securities issue and distribution shall not be used for financing of the activities connected with the production and (or) trade of tobacco and alcoholic products, arms and ammunitions, gambling business, and other types of business activities, the financing of which is prohibited by the Council for Islamic Financing Principles.

The Council for Islamic Financing Principles shall have the right to specify additionally other requirements binding upon the activities of Islamic Securities’ issuer.

Article 32-2. Types of Islamic Securities

1. Islamic Securities include the following:

1) shares and common stock of Islamic Investment Funds;

2) Islamic lease certificates;

3) Islamic participation certificates;

4) other securities recognized as Islamic securities in accordance with the legislation of the Republic of Kazakhstan.

2. The issuers of the common stock of Islamic investment funds are managers of the investment portfolio.

The issuers of Islamic lease certificates and Islamic participation certificates are Islamic special purpose companies.

Article 32-3. Islamic Lease Certificates

1. Islamic lease certificates are Islamic securities issued by an Islamic special purpose company with the maturity predetermined upon their issue, the holders of which shall accrue a right to receive an income under the lease agreement (financial leasing).

2. Islamic lease certificates shall grant the following rights to their holders:

1) to receive an income under the lease agreement (financial leasing);

2) to receive an amount of money equal to the property lot constituent allocated assets at the rate, proportional to the number of Islamic lease certificates owned by the holder to the total number of the issued Islamic lease certificates;

3) to receive the information about the issuer’s activities (originator) including the familiarization with the financial statements of the issuer (originator) following the procedure specified by the Islamic lease certificates issue prospectus;

4) to receive the extracts from the registrar of the partnership or nominee holder, confirming their right of ownership for Islamic lease certificates;

5) other rights specified by the Law or other legislative acts of the Republic of Kazakhstan.

3. An Islamic special purpose company shall be established for the issue of Islamic lease certificates, acquisition of property for money received due to their allocation, and also for distribution of payments entered under the lease agreement (financial leasing) of such property, to the holders of Islamic lease certificates.

4. Islamic lease certificates circulation shall be available after the conclusion of the lease agreement (financial leasing) of the property included in allocated assets of an Islamic special purpose company.

5. The Islamic lease certificates issue prospectus may specify the condition of the earlier redemption of Islamic lease certificates in case of the property repurchase by the originator from an Islamic special purpose company. 

6. Other terms of the issue, allocation, circulation and redemption of Islamic lease certificates shall be specified by the regulatory legislative act of the authorized body.

Article 32-4. Islamic Participation Certificates

1. Islamic participation certificates are Islamic securities issued by an Islamic special purpose company with the maturity predetermined upon their issue for the purpose of raised funds’ use for the organization of new investment project, development of existing investment project or financing business activities on the basis of the partnership agreement or establishment of a legal entity incorporated as a joint stock company or limited liability partnership.

2. The originator shall participate in the investment project by placing the property to the investment project and (or) by effecting the trust management of shares (equity interests) owned by an Islamic special purpose company.

3. Islamic participation certificates circulation is possible after the commencement of the investment project realization. The commencement of the investment project realization shall be the investment of not less than ten percent of the funds received in the result of Islamic participation certificates allocation. 

The issuer shall inform the holders of Islamic participation certificates about the possibility of their circulation by publishing the communication in the mass media specified by the Islamic participation certificates issue prospectus within three working days since the commencement of the investment project realization.

4. The income upon the investment project shall be allocated between an Islamic special purpose company and the originator according to the conditions of the Islamic participation certificates issue prospectus.

5. The originator shall have the right to receive commission fee at the rate specified by the Islamic participation certificates issue prospectus.

6. The originator shall repurchase Islamic participation certificates:

1) in cases specified by the Islamic participation certificates issue prospectus;

2) in case of default on Islamic participation certificates;

3) in case of decision on liquidation of an Islamic special purpose company.

7. The originator shall perform early redemption of Islamic participation certificates in case of the liquidation of the legal entity, realizing the investment project, on its initiative.

8. In case of the originator’s liquidation, the partnership agreement shall be terminated. The property, composing this investment project, shall be realized by the representative of Islamic participation certificates holders with payment of money received from the realization of the mentioned property to the holders of Islamic participation certificates in accordance with their shares in the volume of Islamic participation certificates issue.

9. The holders of Islamic participation certificates jointly with the originator shall be entitled to make decisions at the selection of the investment projects for financing in cases specified by the conditions of Islamic participation certificates issue.

Article 32-5. Activities of the Council for Islamic Financing Principles

1. The compliance of the financing objects at the expense of the funds received in the result of Islamic securities’ issue and allocation with Islamic financing principles shall be performed:

1) concerning Islamic securities specified in Sub-paragraphs 2), 3) of Paragraph 1 of Article 32-2 of the present Law - by the Council for Islamic Financing Principles of an Islamic Bank appointed following the procedure established by the banking legislation of the Republic of Kazakhstan, or by the Council for Islamic Financing Principles attracted on the basis of the separate agreement by the decision of the national holding company, national management holding company or legal entities, hundred percent voting shares (equity interest) of which are owned by the national management holding company; 

2) concerning Islamic securities specified in Sub-paragraph 1) of Paragraph 1 of Article 32-2 of the present Law - by the Council for Islamic Financing Principles attracted on the basis of the separate agreement by the decision of the General Meeting of the shareholders of an Islamic incorporated investment fund or management company of an Islamic unit investment fund upon the recommendation of their management bodies.

The Council for Islamic Financial Principles shall be independent in its decisions.

2. In case the Council for Islamic Financial Principles recognizes the transaction on financing at the expense of the funds received from Islamic securities’ allocation, being at the stage of conclusion, as not complied with Islamic financial principles specified in Article 32-1 of the present Law, this transaction may not be concluded and executed.

3. In case the Council for Islamic Financial Principles recognizes concluded, but not executed or partially executed transaction on financing at the expense of the funds received from Islamic securities’ allocation as not complied with Islamic financial principles specified in Article 32-1 of the present Law, this transaction may be earlier terminated at the request of the originator or management company of an Islamic investment fund following the procedure specified by the civil legislation of the Republic of Kazakhstan.

Article 32-6. Islamic Special purpose company
1. An Islamic special purpose company shall be created by the originator transferring the property and (or) allocated assets to an Islamic special purpose company.

The requirements to the establishment and activities of an Islamic special purpose company shall be specified by the regulatory legislative act of the authorized body.

2. The Charter capital of an Islamic special purpose company shall be formed by the money only.

3. The nominal value of Islamic securities at their first allocation shall be unique for all Islamic securities within one emission and shall be specified by the Islamic securities issue prospectus. 

4. The name of an Islamic special purpose company shall contain the words “Islamic special purpose company”.

5. Further emission of Islamic securities is prohibited until the full redemption of the preceding emission of Islamic securities. 

6. An Islamic special purpose company shall be obliged to audit its annual financial statements. 

7. Voluntary reorganization or liquidation of an Islamic special purpose company may be performed with the permission of the authorized body after approval of the report on Islamic securities emission redemption results.

On the basis of an Islamic special purpose company’s application concerning permission to the voluntary reorganization or liquidation of an Islamic special purpose company, the authorized body shall make a decision and notify an Islamic special purpose company about it in writing within thirty calendar days since the application reception date. If the authorized body decides to refuse the permission to voluntary reorganization or liquidation, the authorized body shall notify an Islamic special purpose company about it in writing, specifying the reasons for the refusal.   

8. The permission issuing procedure for the voluntary reorganization or liquidation of an Islamic special purpose company shall be specified by the regulatory legislative act of the authorized body.

9. An Islamic special purpose company shall use revenues on allocated assets only for execution of liabilities on Islamic securities issued by it, including the formation of the relevant reserve funds on Islamic securities.

10. The allocated assets shall be accounted separately from equity capital of an Islamic special purpose company.

11. According to this Law the vindication on allocated assets, being the pledge of such issue of Islamic securities of an Islamic special purpose company, may be performed only after execution of liabilities of an Islamic special purpose company at the expense of other assets, except the allocated assets since the date of the state registration of an Islamic securities issue prospectus of an Islamic special purpose company.

12. An Islamic special purpose company shall keep accounting and submit financial statements separately according to its own funds and allocated assets following the procedure specified by the Legislation of the Republic of Kazakhstan.

13. The procedure of accounting and preparation of the financial statements of an Islamic special purpose company shall be specified by the regulatory legislative acts of the National Bank of the Republic of Kazakhstan.

Article 32-7.
Representative of Islamic Securities Holders.

Functions and Liabilities of the Representative of Islamic Securities Holders

1. Upon the issue and circulation of Islamic securities, except the shares, the presentation of the interests of Islamic securities holders towards the issuer and third parties shall be performed by the representative of Islamic securities holders.

The issuer shall select the representative of Islamic securities holders independently from the number of the professional participants of the securities market, performing custodian and (or) broker and dealer activities at the securities market.

The representative of Islamic securities holders shall not be an affiliated person of the issuer.

2. The requirements to the content of the agreement on presentation of the interests of Islamic securities holders concluded between the issuer and the representative of Islamic securities holders, as well as the procedure and cases of the earlier termination of powers of the representative of Islamic securities holders shall be specified by the regulatory legislative act of the authorized body.

3. The representative of Islamic securities holders shall perform the following functions:

1) controlling the issuer’s execution of its liabilities specified by the Islamic securities issue prospectus towards Islamic securities holders;

2) controlling the compliance of the objects of financing with the conditions of Islamic securities issue;

3) making arrangements for protection of the rights and interests of Islamic securities holders;

4) performing monitoring of the property acquired at the expense of the funds received due to Islamic securities allocation, of the financial statements of the issuer concerning the transaction on financing at the expense of the funds received due to Islamic securities allocation, as well as the legal entities, in assets of which mentioned funds were invested;

5) representing the interests of an Islamic special purpose company upon Islamic participation certificates in case, it is specified by the conditions of their issue;

6) informing Islamic securities holders about its actions in accordance with Sub-paragraphs 1) -4) of the present Paragraph and the results of such actions.

4. In order to protect the rights and interests of Islamic securities holders, the representative of Islamic securities holders shall:

1) detect the circumstances that may cause infringement of the rights and interests of Islamic securities holders, and inform Islamic securities holders about such circumstances within three calendar days;

2) inform the authorized body and Islamic securities holders about the condition of the property acquired at the expense of the funds received due to Islamic securities allocation;

3) inform the authorized body and Islamic securities holders about its powers termination as a representative within three calendar days since the termination date of the contract with the issuer;

4) present the information and documents relating to its activities as a representative of Islamic securities holders to the authorized body and Islamic securities holders at their request;

5) not disclose the information that is official, commercial or another secret protected by the law.

5. The procedure of the functions and liabilities’ execution by the representative of Islamic securities specified by Paragraphs 3 and 4 of this Article shall be established by the regulatory legislative act of the authorized body.”.

7. The Law of the Republic of Kazakhstan “On investment funds” as of 7 July 2004 (The Bulletins of the Parliament of the Republic of Kazakhstan, 2004, No. 16, page 90; 2006, No. 16, page 103; 2007, No. 2. page 18; No.4, page 33: 2008, No.17-18, page 72; No.20, page 88; the Law of the Republic of Kazakhstan “On amendments and additions to some legislative acts of the Republic of Kazakhstan concerning imposition of taxes” as of 10 December 2008, published in “Egemen Kazakhstan” newspaper as of 23 December 2008 and “Kazakhstanskaya pravda” newspaper as of 20 December 2008):

1) shall be added with Article 4-1 as follows: 

“Article 4-1. Islamic Investment Funds

1. An Islamic investment fund is an incorporated investment fund or closed unit investment fund, investing the assets of the fund following Islamic financing principles.

2. The obligations of the representative of Islamic securities holders of an Islamic investment fund shall be performed by a custodian.

3. Investment declaration of an Islamic investment fund shall comply with the Islamic financing principles and shall agree with the Council for Islamic Financing Principles.”;

2) Article 5 shall be amended by Paragraph 3-1 as follows:

“3-1. The name of an Islamic investment fund shall contain the indication to the fact that this fund is an Islamic fund.”.

8. The Law of the Republic of Kazakhstan “On obligatory assurance of deposits allocated in second-tier banks of the Republic of Kazakhstan” as of 7 July, 2006 (The Bulletins of the Parliament of the Republic of Kazakhstan, 2006, No. 14, page 90; 2007, No. 2, page 18; 2008, No. 17-18. page 72):

the preamble shall be added with the words “, except interest-free call deposits and investment deposits allocated in Islamic banks” after the words “of the Republic of Kazakhstan”.

9. The Law of the Republic of Kazakhstan “On Licensing” as of 11 January 2007 (The Bulletins of the Parliament of the Republic of Kazakhstan, 2007, No. 2, page 10; No.20, page 152; 2008, No.20, page 89; the Law of the Republic of Kazakhstan “On amendments and additions to some legislative acts of the Republic of Kazakhstan concerning imposition of taxes” as of 10 December 2008, published in “Egemen Kazakhstan” newspaper as of 23 December 2008 and “Kazakhstanskaya pravda” newspaper as of 20 December 2008; the Law of the Republic of Kazakhstan “On amendments and additions to some legislative acts of the Republic of Kazakhstan concerning special social services” as of 29 December 2008 published in “Egemen Kazakhstan” and “Kazakhstanskaya pravda” newspapers as of 31 December 2008; the Law of the Republic of Kazakhstan “On amendments and additions to some legislative acts of the Republic of Kazakhstan concerning the activities of independent branch regulators” as of 29 December 2008 published in “Egemen Kazakhstan” and “Kazakhstanskaya pravda” newspapers as of 31 December 2008):

Article 32 shall be added by Sub-paragraph 2-1) as follows:

“2-1) banking operations performed by Islamic banks:

acceptance of interest-free call deposits of individuals and legal entities, opening and keeping of banking accounts of individuals and legal entities;

acceptance of investment deposits of individuals and legal entities;

banking borrowing: cash credits allowed by Islamic bank subject to conditions of urgency, collectibility and without fee collection;

entrepreneurial activities financing in the form of:

financing of commercial activities as a commercial agent, allowing commercial credit;

financing of industrial and commercial activities by participating in charter capitals of legal entities and (or) subject to conditions of partnership;

investment activities subject to conditions of leasing;

agent activities at the performing banking operations of an Islamic bank;”.

10. The Law of the Republic of Kazakhstan “On state registration of the rights for real estate and transactions concerning it” as of 26 July 2007 (The Bulletins of the Parliament of the Republic of Kazakhstan, 2007, No. 18, page 142; the Law of the Republic of Kazakhstan “On amendments and additions to some legislative acts of the Republic of Kazakhstan concerning imposition of taxes” as of 10 December 2008 published in “Egemen Kazakhstan” newspaper as of 23 December 2008 and “Kazakhstanskaya pravda” newspaper as of 20 December 2008; the Law of the Republic of Kazakhstan “On amendments and additions to some legislative acts of the Republic of Kazakhstan concerning business competition” as of 25 December 2008 published in “Egemen Kazakhstan” and “Kazakhstanskaya pravda” newspapers as of 30 December 2008):

in Article 55:

the heading shall be added with the words “and clients of an Islamic Bank under the Investment Deposit Agreement”;

Paragraph 1 shall be interpreted as follows:

“1. Real estate registered in the name of corporate stock holders of the unit investment fund or clients of an Islamic Bank under the Investment Deposit Agreement shall be deemed as their joint shared ownership.

Upon the State registration of the right of the joint shared ownership for the object of the real property, being a part of the assets of the unit investment fund or acquired by an Islamic Bank at the expense of the investment deposit funds, the legal cadastre shall specify that the owners of such object are common stock holders of the unit investment fund or clients of Islamic Bank under the Investment Deposit Agreement (without indicating these investment common stock holders or clients of an Islamic Bank, and amounts of their shares under the right of the joint shared ownership).”

Paragraph 2:

shall be added with the words “or clients of an Islamic Bank under the Investment Deposit Agreement” after the word “the fund”; 

shall be added with the words “or by an Islamic Bank” after the word “ by the fund”;

Paragraph 3 shall be added with the second sentence as follows:

“An Islamic Bank shall submit the notarized copies of the Charter of an Islamic Bank, rules on general terms of the operations of an Islamic Bank, and licenses of an Islamic Bank for the registration to conduct banking and other operations.”.

Article 2. This Law shall come into force upon the expiry of ten calendar days after its first official publication, except the sixth paragraph of Sub-paragraph 1), Sub-paragraphs 2), 4), 6), 8) – 15), 17) – 21), 24), 27) – 29), 31) – 43), 45) – 47) of Paragraph 3 of Article 1 that come into force since 1 January 2009. 

President of the Republic of Kazakhstan

N. NAZARBAYEV

