The Law of the Republic of Kazakhstan 
on Concessions

The Law determines legal conditions for concessions, and regulates public relations arising in the process of entering into and fulfilling concession agreements.
Chapter 1. GENERAL PROVISIONS

Article 1. Main Concepts Used in the Law
The Law uses the following concepts:
1) An authorized government body for budget execution – a central executive body implementing functions in the sphere of budget execution, maintaining budget accounting and reporting for the Republican Budget execution and within its competence - local government budgets execution; 

2) A concedent – the Republic of Kazakhstan on behalf of which the Republic of Kazakhstan central government or a local government, as well as government bodies authorized by them to enter into concession agreements, act. 
3) A concessionaire – a legal entity (except state enterprises and government institutions) which has the rights for a concession object in line with a concession agreement;
4) A concession – a transfer under a concession agreement of state property objects for temporary ownership and use for the purpose of their improvement and efficient running, and rights to construct new objects at the expense of a concessionaire providing the latter the right of ownership, use and management or without this right, subject to mandatory financing of the construction by the concessionaire and further transfer of the facilities constructed to the government;
5) A concession competition organizer (hereinafter a competition organizer) – a government body implementing a concession competition;
6) A concession object – existing state property objects and objects which will arise in the future as a result of concession agreement conditions implementation;
7) A concession agreement – a written agreement between a concedent and concessionaire, determining rights, liabilities and responsibilities of parties and concession implementation conditions;
8) A concession implementation project – an aggregate of arrangements for concession implementation implemented within a limited time-frame and being of complete nature;
9) An authorized government body for execution of the republican property management right – a government body implementing within its competence special executive and control-supervision functions in the sphere of republican property objects management, privatization and state monitoring of property in sectors (spheres) of economy of strategic significance;
10) An authorized government body in a respective sector – a central government body implementing management of a respective government sector (sphere)
11) An authorized government body for economic planning – a central government body implementing functions of developing major directions of the Republic of Kazakhstan social and economic development.
Article 2. The Republic of Kazakhstan Legislation on Concessions

1. The Republic of Kazakhstan legislation on concessions is based on the Constitution, and comprises the Civil Code of the Republic of Kazakhstan, this Law, and other standard legal acts of the Republic of Kazakhstan.

 The Law provisions shall not cover relations linked with concessions in the sphere of mineral wealth use. Relations linked with concessions in the sphere of mineral wealth shall be regulated and implemented in line with the Republic of Kazakhstan Law “On Mineral Wealth and Mineral Wealth Use”.
2. International agreement rules shall be used unless an international agreement ratified by the Republic of Kazakhstan establishes other rules different from the rules contained in the Law.

Article 3. Major Concession Principles

Activities related to providing concession objects shall be based on the following main principles:
1) Openness and transparency of concedent’s and concessionaire’s activities;
2) Provision for balanced interests and risks of a concedent and concessionaire;
3) Provision for rights and legal interests of a consumers of goods (works, services) provided by a concessionaire under a concession agreement.
Article 4. Spheres of Concession Use

Objects in all sectors (spheres) of the economy can be transferred to concession, except objects which list shall be determined by the President of the Republic of Kazakhstan.
Article 5. Ownership Right for Concession Objects

1. Improvements implemented at objects identified in Subparagraph 1), Paragraph 2, Article 16 of the Law transferred to concession, as well as incomplete construction objects and intellectual property objects, arising during implementing concession agreement conditions, except cases envisaged by Paragraph 3 of this Article, shall be state property;
2. Concession objects arising as a result of implementing concession conditions shall be transferred to the government:
1) after completing construction of a concession object with further running of those objects by a concessionaire;

2) after completing operation of a state property object determined in a concession agreement.
3. Products and other revenue received by a concessionaire as a result of concession objects use shall be his property, unless otherwise envisaged by a concession agreement.
4. Concession objects cannot be a collateral object without a concedent’s preliminary written consent.

5. Concession objects shall not be subject to alienation for the period of concession agreement duration.
Article 6. Transfer of Land Plot Rights to a Concessionaire
To implement a concession agreement, land use rights can be transferred to a concessionaire in line with the Republic of Kazakhstan legislation.
Article 7. Reimbursement of Expenses Incurred in Relation to a Concession Agreement

1. Concessionaire’s expenses related to implementing a concession agreement can be reimbursed through selling manufactured goods (works, services) and getting revenue in the process of running a concession object.
2. In case if the government is a major consumer of goods (works, services) manufactured by a concessionaire, a concessionaire can be given guarantees of the government’s consumption of a certain amount of goods (works, services) for the purpose of reimbursement of expenses incurred during implementing concession agreement conditions.
3. The amount of liabilities taken under government guarantees cannot exceed a limit of government guarantees established by the Republican Budget Law for a respective fiscal year.

Chapter 2. GOVERNMENT REGULATION IN THE SPHERE OF CONCESSIONS

Article 8. The Republic of Kazakhstan Government Authority
The Republic of Kazakhstan Government in the sphere of concessions shall:
1) approve a list of objects offered for a transfer to concession for a medium-term period (hereinafter the list);
2) approve rules for maintaining a register of concession agreements entered into and government guarantees provided;
3) approve rules for conducting a competition for transfer of objects to concession;
4) approve rules for providing, considering and selecting proposals for objects which can be transferred to concession (hereinafter a proposal);
5) approve standard concession agreements in various sectors (spheres) of the economy;
6) develop and approve a regulation on a Concession Commission (hereinafter a Commission) in respect to objects referring to the republican property.
Article 9. Authority of an Authorized Government Body for Economic Planning
An authorized government body for economic planning shall compile a list taking into consideration medium-term plans for social and economic development and government and sector programs, and submit it to the Government of the Republic of Kazakhstan.
Article 10. Authority of an Authorized Government Body for Budget Execution
An authorized government body for budget execution shall enter into government guarantee agreements under concession agreements, and maintain a register of government guarantees under concession agreements.
Article 11. Authority of an Authorized Government Body for Implementing Republican Property Management Right
An authorized government body for implementing republican property management right shall:
1) coordinate proposals on concession objects referring to the republican property and envisaged in Subparagraph 1), Paragraph 2, Article 16 of the Law, submitted by respective sector authorized government bodies for their inclusion into the list;
2) maintain a register of concession agreements entered into on concession objects referring to the republican property;
3) be a competition organizer in respect to concession objects referring to the republican property and envisaged in Subparagraph 1), Paragraph 2, Article 16 of the Law;
4) based on the commission resolution, enter into a concession agreement on concession objects referring to the republican property and envisaged in Subparagraph 1), Paragraph 2, Article 16 of the Law;
5) implement supervision of concession agreements implementation on concession objects referring to the republican property and envisaged in Subparagraph 1), Paragraph 2, Article 16 of the Law.
Article 12. Authority of an Authorized Government Body in a Respective Sector

An authorized government body in a respective sector shall:
1) formulate proposals for concession objects referring to the republican property, taking into consideration proposals made by individuals and legal entities as private initiative;

2) be a competition organizer in respect to concession objects referring to the republican property and envisaged by Subparagraph 2), Paragraph 2, Article 16 of the Law;
3) based on a Commission resolution, enter into a concession agreement on concession objects referring to the republican property and envisaged by Subparagraph 2), Paragraph 2, Article 16 of the Law;
4) implement supervision of fulfilling concession agreements on concession objects referring to the republican property and envisaged by Subparagraph 2), Paragraph 2, Article 16 of the Law;
5) provide information to an authorized government body for implementing the republican property management right on concession agreements entered into.
Article 13. Authority of Local Governments in Regions (Cities of Republican Significance, Capitals)
Local governments in regions (cities of republican significance, capitals) within their competence shall:
1) formulate proposals on concession objects referring to municipal property for their inclusion into the list, taking into account proposals made by individuals and legal entities as private initiative;
2) conduct negotiations with a concessionaire to address the issues related to observing social, economic and environmental interests of the population in a respective region, while entering into a concession agreement;
3) maintain a register of concession agreements entered into on concession objects referring to municipal property;
4) develop and approve a regulation on a Commission in respect to objects referring to municipal property;

5) be competition organizers in respect to concession objects referring to municipal property and envisaged by the list;
6) based on a Commission resolution, enter into a concession agreement on concession objects referring to municipal property and envisaged by the list;
7) implement supervision of fulfilling concession agreements on concession objects referring to municipal property and envisaged by the list.

Article 14. Government Support of Concessionaires’ Activities

1. To support concessionaires’ activities, the following types of government support can be provided for:
1) government guarantees for infrastructural bonds within the limits of concession agreements;

2) government guarantees for loans attracted to finance concession projects;
3) transfer of exclusive rights related to running a concession object;
4) providing grants in kind in line with the Republic of Kazakhstan legislation.
2. A concessionaire may be provided one or several types of government support mentioned above.
3. While providing one or several types of government support for concessionaire’s activities envisaged by Paragraph 1 of this Article, the total cost of support must not exceed the cost of a concession project itself.
4. Methodology for government support cost evaluation shall be developed and approved by an authorized government body for budget execution.

Chapter 3. TRANSFER OF OBJECTS TO CONCESSION
Article 15. Procedure of Objects Transfer to Concession
Transfer of objects to concession shall be implemented in three phases:
compiling a list;
conducting a concession competition;

determining a concessionaire and entering into a concession agreement.

Article 16. Compiling a List
1. The list shall be approved by the Government of the Republic of Kazakhstan. 

The list is subject to publication in periodical prints distributed across the Republic of Kazakhstan.

2. The list shall comprise two sections:

1) existing state property objects;

2) objects which construction and operation shall be implemented on the basis of concession agreements;

3. The list shall be compiled by an authorized government body for economic planning within the limits of medium-term plans for social and economic development of the Republic of Kazakhstan taking into consideration republican budget possibilities for providing government guarantees for a respective fiscal year on the basis of the proposals received.

An authorized government body for economic planning shall engage independent experts determined by the Republic of Kazakhstan Government to carry out expertise of the proposals received.
4. Proposals shall be formulated by an authorized government body in a respective sector and local government bodies in regions (cities of the republican significance, capitals) taking into consideration proposals made by individuals and legal entities as private initiative.

An authorized government body in a respective sector must coordinate proposals on concession objects referring to the republican property with an authorized government body for implementing the republican property management right.

5. Rules for submission, consideration and selection of proposals shall be determined by the Government of the Republic of Kazakhstan.

Article 17. Competition Documentation Content
1. A competition organizer must provide all potential concessionaires with competition documentation containing the following information:
1) document requirements which must be provided to potential concessionaires as confirmation of their meeting the qualification requirements set;

2) description and general technical and qualitative characteristics of an object proposed to be transferred to concession, including technical specifications, plans, drawings and sketches, and if necessary – identification of standard technical documentation;

3) location of an object proposed to be transferred to concession;

4) a standard concession agreement;

5) description of all criteria on the basis of which a concession project winner shall be determined, including relative significance of every such criterion, description of evaluation methodology and comparison of concession projects;

6) currency or currencies in which a concession project price shall be set, and an exchange rate which shall be applied for bringing a concession project to a single currency for the purpose of  their comparison and evaluation;
7) language requirements for formulation and submission of competition applications, including concession projects and a concession agreement in line with the Republic of Kazakhstan legislation on languages;

8) guidelines for the potential concessionaire’s right to change or withdraw his competition application before an application submission deadline expires
9) a manner, venue and final deadline for competition applications submission (but not later than 3 p.m. of the local time) and their term of validity;

10) guidelines for the potential concessionaire’s right to submit part of a competition application identifying a concession project price directly at the moment of opening envelopes with competition applications;

11) ways in which potential concessionaires can ask for explanation of competition documentation content, and notification on the competition organizer’s meeting with potential concessionaires, held openly with writing the minutes;

12) conditions of a competition application submission and content;

13) venue, date and time of opening envelopes with competition applications (but not later than two hours after the competition applications submission deadline expires);
14) procedures applied for opening envelopes with competition applications and their consideration.
2. A competition organizer shall have the right to charge a fee for the competition documentation provided, not exceeding actual expenses on copying competition documentation.
3. A potential concessionaire shall have the right to apply for explanation of competition documentation, but not later than thirty calendar days before the competition applications submission deadline expires. A competition organizer must respond to it within three days from the date of the enquiry registration, and without identifying who has sent the enquiry, send this explanation to every potential concessionaire whom the competition organizer has provided with competition documentation.

4. A competition organizer shall have the right, not later than twenty calendar days before the competition applications submission deadline expires, on his own initiative or as a response to a potential concessionaire’s enquiry, make changes in the competition documentation through writing the minutes.
The changes made shall be mandatory and be immediately advised to every potential concessionaire whom a competition organizer has provided with competition documentation. The competition applications submission deadline shall be extended by a competition organizer for the period not less than thirty calendar days, for potential concessionaires to take into account  changes made in competition applications.
5. A competition organizer shall have the right to hold a meeting with potential concessionaires to explain competition documentation, at a certain venue and time identified in the competition documentation. A competition organizer shall write the minutes containing enquiries made during the meeting in respect to competition documentation and responses to those enquires without identifying the source of enquiries. The minutes shall be immediately sent to the Commission and every potential concessionaire whom the competition organizer has provided with competition documentation.
6. Competition documentation shall be approved by a competition organizer.

Article 18. Qualification Requirements Set for a Potential Concessionaire
1. To participate in a concessionaire selection competition, a potential concessionaire must:
1) have necessary financial and material resources to fulfill liabilities under a concession agreement;

2) be solvent, not be subject to liquidation, his property must not be under arrest, and his financial and economic activities must not be suspended in accordance with the Republic of Kazakhstan legislation;

3) not have been indicted for non-fulfillment or inappropriate fulfillment of liabilities under concession agreements entered into in the previous three years, with a court resolution still in force;
2. A potential concessionaire, as confirmation of his meeting the qualification requirements envisaged in Paragraph 1, this Article, shall submit appropriate documents to a competition organizer.
Legal entities obliged to have mandatory audit in line with the Republic of Kazakhstan legislation, shall also submit an audited financial statement for the previous fiscal year.
3. A potential concessionaire, in case of having submitted unreliable information on the qualification requirements, shall not be allowed to participate in concessionaire selection competitions during three years after such fact was established.

Fullness and reliability of the information submitted shall be determined at the time of considering documents by the commission which will confirm meeting by a potential concessionaire the qualification requirements.

4. A competition organizer shall have no right to set for a potential concessionaire qualification requirements not envisaged by the Law. A potential concessionaire shall have the right not to submit information not referring to qualification requirements set for him.
Article 19. Conducting a Concessionaire Selection Competition
1. Selection of a concessionaire for objects included into the list shall be implemented through an open competition of concession projects.
2. An authorized government body for implementing the republican property management right shall be a competition organizer in respect to concession objects referring to the republican property and envisaged by Subparagraph 1), Paragraph 2, Article 16 of the Law.

An authorized government body in a respective sector shall be a competition organizer in respect to concession objects referring to the republican property and envisaged by Subparagraph 2), Paragraph 2, Article 16 of the Law.
A local government body in a region (cities of republican significance, capitals) shall be a competition organizer in respect to concession objects referring to municipal property and envisaged by the list.

3. Publishing information on a competition in periodical prints distributed across the Republic of Kazakhstan shall be mandatory. Information on a competition must include data on concession objects, a list of the necessary documents to be submitted to a competition organizer, requirements for potential participants, depending on the nature of an object for which a competition has been announced.
4. Concession projects shall be considered and selected by the Commission established by the Republic of Kazakhstan central government or local governments in regions (cities of republican significance, capitals).
A respective competition organizer shall be the Commission working body.
5. In case if competition applications have not been submitted to a competition organizer by the deadlines established or only one application for the participation at a competition has been submitted, the competition shall be considered as not having taken place, except for the third and further competitions for this concession object.
6. A procedure of conducting a competition for transfer of objects to concession shall be determined by the Republic of Kazakhstan Government.

Article 20. Determining a Concessionaire and Entering into a Concession Agreement
1. The commission shall open envelopes with competition applications at the time and venue, identified in competition documentation.
A competition organizer shall engage independent experts determined by the Republic of Kazakhstan Government to carry out evaluation and expertise of concession projects contained in a respective competition application submitted.
2. The Commission shall consider all competition applications submitted by competition participants.
In case if a competition is held for the third time, and only one competition application has been submitted for participation at a competition, the Commission shall consider a concession project submitted in the application from the point of view of its feasibility.
3. The Commission shall hold negotiations with the competition participant whose concession project has been acknowledged as the best one based on the criteria set for projects by the Republic of Kazakhstan Government.
4. In the framework of preparation for negotiations, remarks and proposals on a concession project and concession agreement must be sent by the Commission to the applicant in writing.
An appropriate Commission resolution on the negotiations results shall be made based on the results.

5. In case if a competition participant whose concession project has been acknowledged as the best one, refuses from discussing and clarifying the concession project and concession agreement conditions in accordance with the Commission remarks and proposals, or his proposals are unacceptable from the point of view of competition conditions, the Commission shall not consider this concession project, and the best concession project shall be selected again out of the competition applications submitted. 
6. Based on the concessionaire selection competition results, a concession project shall be approved through the Commission resolution, and the applicant shall be acknowledged as the competition winner.

The Commission resolution shall be formulated in the form of minutes.
7. A competition organizer, based on the Commission resolution, shall enter into a concession agreement with the competition winner.
8. The time-frame for entering into a concession agreement cannot exceed thirty calendar days from the date of stating the competition results.
9. Information on the concessionaire selection competition results, except data being the state secret or other secret protected by the law, shall be published by a competition organizer in periodical prints distributed across the Republic of Kazakhstan, in the State and Russian languages.
Chapter 4. CONCESSION AGREEMENT
Article 21. Concession Agreement Content

1. A concession agreement must comprise:
1) data on a concession object;

2) conditions in respect to concessionaire’s rights for a concession object and (or) rights to implement a certain type of activities;

3) conditions and volumes of implementing necessary object improvements for the purpose of providing by a concessionaire the required services quantity and quality;

4) a procedure for reimbursement of concessionaire’s expenses;
5) conditions and procedure for providing a possibility to implement a certain type of activities;
6) a condition in respect to the amount of investments, including investments to fixed assets, time-frames and conditions in respect to financing a concession project in accordance with a business-plan (work program);

7) types of activities (works, services rendered in accordance with agreement conditions);
8) quality standards for goods (works, services) provided by a concessionaire under a concession agreement;
9) a concession agreement term of validity;

10) parties’ rights and liabilities;

11) environmental and safety requirements for implementing works;

12) a procedure and conditions in respect to a transfer to the government of a concession object, and land plots transferred in connection with fulfillment of a concession agreement;
13) parties’ responsibilities;
14) agreement change and cessation conditions;

15) parties’ location and banking details;

16) a procedure for implementing supervision by a concedent of concession agreements fulfillment;

 17) the measure of state support provided in line with Article 14 of the Law.
2. A concession agreement may envisage other conditions not contradicting the Republic of Kazakhstan legislation.
3. Agreement conditions shall be valid for the whole period of concession agreement term of validity, except for the cases where changes to the agreement are made on the basis of the parties’ agreement.

4. A concession agreement may envisage a concedent’s condition to unilaterally change agreement conditions or cancel an agreement in the interests of the society and state, and an agreement must comprise an exhausting list of such conditions, including cases where such actions are taken for the purpose of the national and environmental safety, health and morality. 
5. In case of implementing by a concedent the right identified in Paragraph 4 of this Article, a concedent must reimburse to a concessionaire additional expenses related to the change of agreement conditions, and reimburse the losses incurred by a concessionaire in respect to  concession agreement cancellation.
Article 22. Concession Agreement Format
1. A concession agreement shall be entered into in the written form.
2. A concession agreement shall be subject to state registration according to a procedure established by the Republic of Kazakhstan legislation.

Article 23. A Concession Agreement Term of Validity
1. A concession agreement shall be entered into for the period up to thirty years.
2. A concession agreement can be extended through entering into a new concession agreement for an additional period determined through parties’ agreement under a condition of fulfilling by a concessionaire the liabilities accepted.
A concessionaire who has appropriately fulfilled his liabilities shall be granted the right to enter into a new agreement without a competition.
3. While entering into a concession agreement for a new term, agreement conditions can be changed based on the parties’ agreement.

Article 24. Concession Agreement Termination
A concession agreement, together with the general grounds for liabilities termination shall be terminated through:
1) cancellation or expiry of the agreement term of validity;

2) concessionaire’s liquidation;
3) ahead of schedule cancellation upon the parties’ agreement;

4) in other cases envisaged by the civil legislation of the Republic of Kazakhstan or a concession agreement.
Article 25. Concedent’s Rights and Liabilities
1. A concedent shall have the right to:
1) conduct negotiations with a concessionaire on the concession agreement conditions;

2) require from a concessionaire reimbursement of losses in case of the deterioration of a concession object status which occurred through the concessionaire’s fault;
3) without interfering into concessionaire’s operational activities and concession agreement implementation progress, carry out inspections of concessionaire’s financial and economic activities through engaging an auditor’s company.
4) implement supervision of the Republic of Kazakhstan legislation and concession agreement conditions observance and demand elimination of the infringements that took place.
5) demand cancellation of a concession agreement in case of its conditions infringement by a concessionaire.

6) implement other rights in accordance with the Republic of Kazakhstan laws and a concession agreement.
2. A concedent must:
1) transfer to a concessionaire the rights for a concession object under conditions and within the time-frame envisaged by a concession agreement;
2) coordinate concession agreement drafts with the government bodies concerned;
3) timely transfer documents envisaged by a concession agreement and confirming concessionaire’s rights for a concession object;
4) submit reporting on an annual basis to a respective government body which maintains a register of concession agreements entered into;
5) observe conditions envisaged by a concession agreement;
6) transfer concession objects free from the third parties’ rights;

7) observe other requirements set by the Republic of Kazakhstan laws.
Article 26. Concessionaire’s Rights and Liabilities

1. A concessionaire shall have the right to:
1) implement the rights in respect to a concession object under the conditions envisaged by a concession agreement;

2) be a subject of investment preferences granted in line with the Republic of Kazakhstan legislation on investments;
3) get reimbursement of expenses incurred in relation to the concession agreement implementation;
4) demand cancellation of a concession agreement in case of infringement by a concessionaire of its conditions, and reimbursement of losses caused by the liabilities infringement;
5) demand reimbursement of losses in case if a change of concession agreement conditions results in concessionaire’s losses;
6) implement other rights in line with the Republic of Kazakhstan laws.

2. A concessionaire must:
1) preserve the profile of concession objects;

2) implement works (render services) envisaged by a concession agreement;
3) finance social sphere objects making part of a concession object property complex according to a procedure set by the Republic of Kazakhstan legislation;
4) observe the Republic of Kazakhstan legislation in the sphere of labor, employment and environmental protection;
5) after expiry of the concession agreement term, transfer to the concedent a concession object being in an appropriate technical status in line with agreement conditions and its being free from third parties’ rights;
6) observe other requirements and conditions set by the Republic of Kazakhstan laws and a concession agreement.
Chapter 6. CONCLUSIVE PROVISIONS
Article 27. Resolution of Disputes
1. Disputes related to a transfer of state property objects to concession shall be allowed according to a procedure set by the Republic of Kazakhstan legislation and a concession agreement.
Disputes related to concession agreement implementation and termination shall be resolved through negotiations in accordance with the Republic of Kazakhstan legislation requirements and the disputes resolution procedures agreed upon in a concession agreement.
2. In case if disputes related to concession agreement implementation and termination can be resolved in accordance with Paragraph 1 of this Article, the parties shall have the right to resolve a dispute in line with Republic of Kazakhstan legislation requirements in court, and through appealing to international arbitration in line with the Republic of Kazakhstan legislation on international commercial arbitration.
Article 28. Responsibility for Violation of the Republic of Kazakhstan Legislation on Concessions
Violation of the Republic of Kazakhstan legislation on concessions shall result in bearing the responsibility set by the Republic of Kazakhstan laws.
Article 29. Putting the Law into Action 
1. The Law shall come into force from the date of its official publication.
2. Concession agreements entered into before the Law comes into force shall be valid until the date of expiry of the term established in those agreements.
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